§OpeAk u . eQuAI Access

eCT AND PROMOTe THe RIgHTS OF OUR CHURCHeS

Q What does the term “equal access” mean?

A The term “equal access” refers to the constitutional principle that whenever the government
creates a forum for private expression, religious groups and individuals have the right to use that
forum under the same terms and conditions as everyone else. The government may not impose
special restrictions on religious speech. A forum could be anything that is intended to allow for
private expression. Places such as parks, sidewalks, meeting facilities (like community centers,
public school buildings, library meeting rooms, etc.), and advertising spaces (like bulletin boards)
are just a few of the most common examples.

Do religious groups have the right to meet in public facilities?

> O

Yes; if a publicly owned building like a school, community center, library meeting room, or housing
facility is open for outside groups to use, a group cannot be prohibited from using it simply because
it is religious. Of course, limitations can be put on the use of these facilities. But they must be
applied to everyone, not just religious groups. For example, a library can insist that its meeting
room be used only for book clubs. This type of restriction is permissible as long as it is applied
evenhandedly. So, it would be unconstitutional for the library to prohibit a religious book club (like
a Bible study), but it could still turn down other types of religious meetings.

What about the so-called “separation of church and state?”

> O

Contrary to popular opinion, the term “separation of church and state” appears nowhere in the
United States Constitution. Yet some public entities mistakenly believe that they must have
polices that restrict religious groups from using a public meeting space or other forum to maintain
the “separation of church and state.” But the Supreme Court has long held that a policy that
gives equal access to religious expression in a public forum does not violate the Constitution.?
By allowing religious expression to take place under the same terms and conditions as all other
private expression, the government is in no way sponsoring or endorsing that expression.

1 See, e.g., Widmar v. Vincent, 454 U.S. 263, 274 (1981) (explaining that allowing religious speech in a public forum “does
not confer any imprimatur of state approval on religious sects or practices ... [since] the forum is available to a broad class
of nonreligious as well as religious speakers”).
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Can religious groups be forced to pay a higher rental rate than
other community groups to use a public meeting space?

No. Courts routinely strike down rental policies that charge religious groups more than other
community groups to rent public facilities because such policies do not give religious groups equal
access to the facilities.? Thus, for example, if a public school district that rents out its facilities has
one rental rate for non-proft groups and a higher rate for commercial groups, churches should
only be charged the rate for non-proft groups. Similarly, if the school district offers a discount
for youth organizations, then religious youth organizations (like a church youth group or a good
News Club) should receive the same discount.

The building in which my church wants to meet allows religious
meetings but prohibits “religious services.” Is that allowed?

No. In recent years, several federal courts have concluded that policies that ban religious
services at public facilities that are otherwise broadly available for outside groups to use are
unconstitutional.®* The U.S. Supreme Court has explained that as long as a religious meeting
addresses topics that are otherwise permitted in the forum, the fact that the meeting could be
characterized as a religious service is not a constitutional basis on which the meeting can be
prohibited.# Thus, for example, if groups are allowed to use a public meeting space to provide
moral instruction, then churches have the right to use the space to hold religious services that
similarly provide moral instruction.

The building in which my church wants to meet will only allow
us to meet on a temporary basis. Is that allowed?

If a frequency-of-use restriction only applies to churches, then it is unconstitutional. Public entities
may only apply frequency-of-use restrictions, or any other similar restriction, if they are applied
across the board to all organizations.

2 See, e.g. Fairfax Covenant Church v. Fairfax County Sch. Bd., 17 F.3d 703 (4th Cir. 1994).

3 See, e.g., Faith Center Church Evangelistic Ministries v. Glover, 2009 WL 1765974 (N.D. Cal. 2009); Campbell v. St.
Tammany Parish Sch. Bd., 2003 WL 21783317 (E.D. La. 2003).

4 Good News Club v. Milford Public Schs., 533 U.S. 98, 112 n.4 (2001).
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Do these equal access rights allow for Christian student groups
to meet on public school campuses?

Yes. During the school day, the federal equal Access Act guarantees public secondary students
the right to form and participate in Christian student clubs whenever schools allow other non-
curricular student clubs to meet. Christian student clubs also have the right to any benefts that
are given to other student clubs, like inclusion in the school yearbook, access to school supplies
and equipment, use of the school's public address system and bulletin boards, and access to
school funds.® The First Amendment would likely provide these same rights to Christian student
clubs at the elementary and middle school levels as well.

equal access rights also extend to after-school meetings. So, for example, if youth organizations
like the Boy Scouts and girl Scouts are allowed to hold after-school meetings on a public school
campus, then the First Amendment protects a church’s right to access the campus facilities to run
an after-school Christian program.

Our church youth group would like to distribute fyers at a local
school. Is that allowed?

Itis common for public schools to have policies that allow outside organizations to distribute fyers
to students. If a school has such a policy, it cannot single out religious organizations and prohibit
them from distributing fyers like other organizations are allowed to do.®

Our church would like to advertise on a community bulletin
board. Is that allowed?

It is common for libraries, community centers, and other public facilities to provide bulletin boards
to advertise community events. If outside groups are allowed to advertise on those bulletin boards,
then a group cannot be prohibited from advertising an event simply because it is religious.

5 See Prince v. Jacoby, 303 F.3d 1074 (9th Cir. 2002).
6 See, e.g., Hills v. Scottsdale Unifed Sch. Dist. No. 48, 329 F.3d 1044 (9th Cir. 2003).
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Q Can religious groups receive public funding to help cover the
costs of their events or services?

A Yes, if the funding program is generally open to private groups to use for events or services, then
religious groups must be allowed to participate equally in the program. For example, a public
university created a funding program to help defray costs for student newspapers. The U.S.
Supreme Court concluded that the university could not exclude a Christian student newspaper
from the program.” Similarly, an Arizona city created a funding program to encourage civic events
that were benefcial to the city and its residents. The U.S. Court of Appeals for the 9th Circuit
concluded that the city could not exclude the organizers of a National Day of Prayer event from
the program.®

If I think my equal access rights may have been violated,
what should | do?

A Contact the Alliance Defense Fund at 800-TeLL-ADF or at www.SpeakUpMovement.org/Church.
Our highly trained legal team has a wealth of experience in protecting religious freedom, and
is ready to assist you however we can. And because ADF is a ministry organization, we do not
charge a fee for our services.

7 Rosenberger v. Rector and Visitors of the Univ. of Va., 515 U.S. 819 (1995).
8 Gentala v. City of Tucson, 213 F.3d 1055 (9th Cir. 2000).
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